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BC EST # D022/08 

DECISION 

SUBMISSIONS 

Gerald Stephen Windsor on behalf of 0788164 B.C. Ltd. 

Theresa Robertson on behalf of the Director 

OVERVIEW 

1. This is an appeal pursuant to Section 112 of the Employment Standards Act (the “Act”) brought by 
0788164 B.C. Ltd. carrying on business as Yianni’s Greek Taverna (“Yianna’s”) of a Determination that 
was issued on October 25, 2007 by a delegate of the Director of Employment Standards (the “Director”).  
The Determination found that Yianni’s had contravened Part 3, Sections 17 and 18, and Part 7, Section 
58, of the Act in respect of the employment of several employees and ordered Yianna’s to pay those 
employees an amount of $10,632.70, an amount which included wages and interest. 

2. The Director also imposed administrative penalties on Yianna’s under Section 29(1) of the Employment 
Standards Regulation (the “Regulation”) in the amount of $1000.00. 

3. The total amount of the Determination is $11,632.70. 

4. Yianna’s has filed an appeal of the Determination, alleging the Director failed to observe principles of 
natural justice and that new evidence has come available which was not available at the time the 
Determination was being made. 

5. Yianni’s has also requested a suspension of the Determination pending the outcome of the appeal. 

ISSUE 

6. A preliminary issue relating to the timeliness of the appeal has arisen.  On December 20, 2007, the 
Tribunal notified the parties that the timeliness issue would be decided before the parties were asked to 
respond on the merits of the appeal. 

THE FACTS  

7. The facts relating to the issue of timeliness are as follows: 

1. The Determination was issued on October 25, 2007. 

2. The Record indicates the Determination was sent by registered mail to the business address and 
the registered and records office of Yianni’s and to the directors/officers of Yianni’s.  By virtue of 
Section 122(2), the Determination was deemed to have been served 8 days after it was deposited 
with Canada Post for delivery. 
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3. The appeal was received by the Tribunal on December 20, 2007.  It included a request to extend 
the appeal period and gave the following reasons for that request: 

a. The director of the Appellant, Gerald Stephen Windsor, was unable to submit the 
necessary documentation until the present time as a result of his recent incarceration; 

b. Some of the evidence on which this appeal is based did not come to the Appellant’s 
attention until recently; and 

c. The Director of Employment Standards has not suffered any prejudice as a result of the 
late filing of this appeal. 

4. The Tribunal directed the parties to make any submissions on the timeliness issue by January 14, 
2008.  The Director filed a submission.  No additional submission was received from Yianni’s. 

ARGUMENT AND ANALYSIS 

8. There is no question the appeal was filed late.  Section 112 sets out the requirements for filing an appeal; 
subsection 112(3) describes the appeal period as follows: 

(3) the period referred to in subsection (2) is 

(a) 30 days after the date of service of the determination, if the person was served by registered 
mail, and 

(b) 21 days after the date of service of the determination, if the person was personally served or 
served under section 122 (3). 

9. The appeal should have been filed no later than December 3, 2007 and, as it was not delivered to the 
Tribunal until December 20, 2007, it is out of time.  The Director argues there are no factors present that 
would justify the Tribunal exercising its discretion to extend the time limit for filing the appeal.  In 
respect of the assertion that Mr. Windsor was unable to file an appeal because he was incarcerated, the 
Director notes that the request for an extension of time provides no particulars relating to that 
incarceration and specifically provides no details relating to the length of the incarceration and how the 
period of incarceration affected Mr. Windsor’s ability to file a timely appeal on behalf of Yianni’s.  

10. The Director also submits that the only “new evidence” provided by Yianni’s was a document which was 
not before the Director when the Determination was made and which had no bearing on the findings made 
in the Determination.  The Director says there is no indication in the appeal that the employees on whose 
behalf the Determination was made are not owed wages and the efforts to collect from the employer, 
whose business is now closed, could be further delayed. 

11. In Metty M. Tang, BC EST #D211/96, the Tribunal expressed the approach it has consistently followed in 
considering requests to extend time limits for filing an appeal: 

Section 109(1)(b) of the Act provides the Tribunal with the discretion to extend the time limits for 
an appeal. In my view, such extensions should not be granted as a matter of course. Extensions 
should be granted only where there are compelling reasons to do so.  The burden is on the 
appellant to show that the time period for an appeal should be extended. 
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12. The Tribunal has identified several factors which should be considered in determining whether there are 
compelling reasons for extending the time for appeal: 

i) whether there is a reasonable and credible explanation for the failure to request an appeal 
within the statutory time limit; 

ii)  whether there has been a genuine and on-going bona fide intention to appeal the 
Determination; 

iii) whether the respondent party (i.e., the employer or employee), as well the Director, must have 
been made aware of this intention; 

iv) whether the respondent party will not be unduly prejudiced by the granting of an extension; 
and 

v) whether there is a strong prima facie case in favour of the appellant. 

13. Other, perhaps unique, factors can also be considered.  The burden of demonstrating the existence of any 
mitigating factors is on the party requesting the extension of time. 

14. Even though the delay here is not great – approximately three weeks – I am not satisfied there was good 
reason for failing to file the appeal within the time limits set out in the Act.  There is no indication 
Yianni’s ever expressed an intention to appeal the Determination.  If there was such an intention, it was 
never expressed to any other party.  The appeal appears to be related to collection efforts by the Director.  
While there is little in the way of evidence of prejudice to the employees if an extension is granted, I am 
mindful that the business has closed and its assets have been seized.  In the circumstances, this factor 
points against an extension of time. 

15. On its face, the appeal lacks merit.  Yianni’s contends the Director relied on “inaccurate and unreliable 
information” in deciding the amount of wages owed to the employees.  There are at least two 
impediments to grounding an appeal on such an argument.  First, Yianni’s has provided no basis for this 
assertion and no relevant information with the appeal.  Second, such an argument challenges findings of 
fact and discretionary judgements that the Director was entitled to make.  Under the Act, the Tribunal has 
no authority to consider appeals based on alleged errors in findings of fact unless such findings raise an 
error of law (see Britco Structures Ltd., BC EST #D260/03) and the Tribunal is reluctant to disturb 
discretionary judgements relating to the calculation of wages, particularly where the Appellant’s lack of 
response has contributed to the paucity of available information. 

16. Yianni’s also submits they were not consulted about the calculations made in the Determination.  The 
Determination, however, indicates several unsuccessful efforts were made by the Director to contact Mr. 
Windsor for his input.  On its face, this aspect of the appeal would be impacted by application of the 
principle established by the Tribunal in Tri-West Tractor Ltd., BC EST #D268/96 and Kaiser Stables Ltd., 
BC EST #D058/97. 

17. Yianni’s has not met the burden of showing the time period for filing an appeal should be extended and 
accordingly the appeal is denied as being out of time. 

18. In light of my conclusion on the application to extend the time for filing an appeal, the suspension 
application is denied. 
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ORDER 

19. Pursuant to Section 115 of the Act, I order the Determination dated October 25, 2007, be confirmed in the 
amount of $11,632.70, together with any interest that has accrued under Section 88. 

 
David B. Stevenson 
Member 
Employment Standards Tribunal 
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