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BC EST # D124/04 

DECISION 

SUBMISSIONS 

Amanda Clark Welder on behalf of the Director 

Elaine Waldrif on her own behalf 

OVERVIEW 

This decision completes an appeal filed by Elaine Waldrif (“Waldrif”) from a Determination of a delegate 
of the Director of Employment Standards (the “Director”) that was issued on May 1, 2003.  The Director 
had concluded that Waldrif’s former employer, CSA Care and Share Agency Ltd. (“Care and Share”), had 
not contravened any provision of the Employment Standards Act (the “Act”) relating to Waldrif’s 
employment and termination from employment.  One of the reasons for the Director’s conclusion was a 
finding that Waldrif was a manager under the Act.  Waldrif appealed the Determination. 

In BC EST #D330/03 (the “original decision”), I found the Director had erred in concluding Waldrif was 
a manager under the Act and referred the matter back to the Director to determine whether the was any 
wages owed as a result of the Tribunal’s decision. 

The Director has conducted a further investigation, which included calculating an amount of wages owing 
based on information provided by Waldrif during the initial investigation and providing the parties with 
an opportunity to file responses on those calculation.  Both parties responded, each claiming the 
calculation was incorrect. 

Care and Share challenged the calculation on the basis that Waldrif’ records of her daily hours worked are 
not accurate or reliable.  The representative for Waldrif submitted the calculation of the regular wage rate 
(the “regular wage”) was incorrect and there were three discrepancies with respect to hours worked on 
specific dates. 

Following receipt of the responses, the Director issued her findings and analysis to the Tribunal.  In 
result, the Director varied the Determination to show an amount owing of $2,553.36. 

The Tribunal sought submissions from the parties on the Director’s decision to vary the Determination   
no substantive submissions were received. 

ISSUE 

The issue raised in this appeal is whether either party has shown the Director erred in issuing the  
variance. 
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BC EST # D124/04 

ANALYSIS 

Fundamentally, the variance in the Determination is based on findings of fact made by the Director from 
the information provided to her by the parties.  As I stated in the original decision, albeit in another 
context: 

. . . the Tribunal has said that the Act does not allow an appeal based on facts alone.  Even before 
the amendments to Section 112 of the Act, an appeal was not viewed as a re-investigation of the 
complaint or simply an opportunity to have the Tribunal second guess the Director’s decision and 
alter the result without showing a reviewable error.  While, in some circumstances, errors of fact 
can be considered an error of law where there is no evidence to support the findings of fact made 
or a view of the facts has been taken that cannot reasonably be entertained based on the evidence, 
Waldrif has not shown any such error arises in this case. 

The above comment applies also to the variance and substantially disposes of any potential examination 
by the Tribunal of the calculation made by the Director.   

In the particular circumstances of this variance, the only aspect of it that may arguably raise any question 
of law relates to the Director’s interpretation and application of the definition of the regular wage.  The 
Director found that Waldrif’s “normal or average weekly hours of work” was fifty hours and, based on 
that finding, applied the formula found in paragraph (d) of the definition of regular wage in Section 1 of 
the Act to establish an hourly rate.  In my view, there was evidence to support the finding on “normal or 
average weekly hours of work” and there was no error of law in how the Director interpreted and applied 
the definition of regular wage to establish Waldrif’s hourly rate. 

ORDER 

Pursuant to Section 115 of the Act, I order the Determination dated May 1, 2003 be varied to show an 
amount owing of $2,555.36, together with any interest that has accrued pursuant to Section 88 of the Act. 

 
David B. Stevenson 
Member 
Employment Standards Tribunal 
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