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DECISION 
 
 

APPEARANCES 
 
Wei Gan Qiu and 
Bao Ling Qi    for Wei Yip Moving Co. Ltd. 
 
Zhi Feng   on his own behalf 
 
Yi Jun Liang   on his own behalf 
 
 
OVERVIEW 
 
This is an appeal brought by Wei Gan Qiu on behalf of Wei Yip Moving Co. Ltd. (“Wei Yip” or 
the “employer”) pursuant to Section 112 of the Employment Standards Act (the “Act”) from a 
Determination issued by the Director of Employment Standards (the “Director”) on April 9th, 
1997 under file number 74770 (the “Determination”).  The Director determined that Wei Yip 
owed two former employees, Zhi Feng (“Feng”) and Yi Jun Liang (“Liang”), a total of $2,297.40--
this amount appears to been recorded in error (see below)--on account of unpaid wages and 
interest.   
 
The Director found that both Feng and Liang were hired at an hourly rate of $10 and that both had 
not been paid in full for their services.  The particulars of the complainant employees’ respective 
claims are set out below: 
 
Employee  Total Wages Earned Wages Paid Balance Due (including interest) 
 
Feng    $2,147.60  $470.00  $1816.63 
Liang   $   566.80  $124.65  $  478.79 
    
Total         $2295.42 
 
The appeal was heard at the Tribunal’s offices in Vancouver on July 30th, 1997 at which time I 
heard evidence and submissions from Wei Gan Qiu, the president and sole director/shareholder of 
Wei Yip, and his wife, Ms. Bao Ling Qi.  The appeal proceedings were interpreted from english 
into mandarin by a certified interpreter, Ms. Linda Yu.   
 
At the conclusion of the employer’s case, I indicated to the respondent employees that I did not 
need to hear their evidence as I was not satisfied that the employer had made out a prima facie 
case for cancellation of the Determination.  I then issued brief oral reasons for my decision and 
adjourned the hearing pending delivery of these written reasons.  
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ISSUE TO BE DECIDED 
 
The employer says that it has paid all wages earned by Feng and Liang and that the Director erred 
in not taking into account certain cash payments that were allegedly made to the Respondent 
employees. 
 
 
ANALYSIS 
 
The employer does not dispute that Feng and Liang were hired as employees at a rate of $10 per 
hour.  Nor does the employer dispute the hours that these two former employee claimed to have 
worked.  Indeed, the employer’s own records (marked as Exhibits 1 and 3 at the appeal hearing) 
show that Feng worked, as set out in the Determination, a total of 185.5 hours during October to 
December 1996, and that Liang worked, also as set out in the Determination, a total of 49 hours 
during November and December 1996.  The employer also concedes that it did not comply with 
section 34 of the Act--the minimum daily pay provision.   
 
However, the employer alleges that each of the two former employees were paid for all of their 
hours worked (leaving aside the additional wages that should have been paid under section 34) by 
way of additional cash payments over and above the two cheques that were issued to the 
complainant employees (one cheque issued to each of Feng and Liang).   
 
The employer does not have any records (such as receipts) to corroborate the alleged cash 
payments.  The employer says that Feng and Liang refused to sign any acknowledgement of 
payment but I cannot accept this evidence as being credible--if the employees refused to sign an 
acknowledgement, then why make the cash payment?  Alternatively, if the employees refused to 
sign a receipt for a cash payment, then the wages could have been paid by way of cheque (as was 
the case on one occasion for each employee) so that there would have been a documentary record 
of payment.   
 
I might add that the employer does not appear to have maintained any payroll records, other than a 
handwritten note that purports to set out the hours worked, on a daily basis, by Feng and Liang 
(i.e., Exhibits 1 and 3), and has apparently never provided either Feng or Liang with a proper 
wage statement as directed by section 27 of the Act.  The “payroll records” maintained by the 
employer clearly do not meet the statutory requirements set out in section 28 of the Act.   
 
The employees say that the only wages they received were paid by way of a company cheque--a 
cheque in the amount of $447.03 for Feng and a cheque in the amount of $124.65 for Liang.  The 
employer concedes that these two cheques represent the only wages paid by way of a cheque. 
 
The employer’s case on appeal is exactly the same case that was put before the Director prior to 
the issuance of the Determination--no new evidence has been presented.  I am satisfied, as was the 
Director, that on a balance of probabilities one cannot conclude that the alleged cash payments 
were made.   
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On an appeal of a Determination, the employer bears the burden of proving that the Determination 
ought to be set aside.  In my view, the employer has simply failed to meet its burden of proof. 
 
 
ORDER 
 
As noted at the outset of these reasons, the Determination appears to contain a minor arithmetic 
error.  Accordingly, while the employer has not satisfied me that the Determination ought to be 
cancelled, it would appear that a small variance is in order.   
 
Pursuant to Section 115 of the Act, I order that the Determination in this matter, dated April 9th, 
1997 and filed under number 74770, be varied to reflect a total employer liability of $2,295.42 
(together with whatever further interest that may have accrued, pursuant to Section 88 of the Act, 
since the date of issuance)--the individual amounts due to each complainant employee, as set out in 
the Determination, are confirmed. 
 
 

 
Kenneth Wm. Thornicroft 
Adjudicator 
Employment Standards Tribunal 

Marcella J Berikoff


Marcella J Berikoff



