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DECISION
APPEARANCES
Jeremy Bramwell for himsdf
John Doherty for Westech Appraisal ServicesLtd.
OVERVIEW

This decison addresses an gppedl filed pursuant to Section 112 of the Employment Standards Act
(the“Act”) by Jeremy Bramwell (“Bramwell”) from a Determination issued June 7, 2000 by a delegate
of the Director of Employment Standards (“the Director”). In the Determination, the Director's
delegate concluded that Bramwell’s former employer, Westech Appraisal Services Ltd. (“Westech”)
hed given Bramwel|l verba natice of termination in August, 1999 after one month of employment, and
hed paid him wages for an additiond two weeks without requiring him to work. The Determination
therefore concluded that Westech had not violated the Act by failing to pay Bramwel wages and
vacation pay for the period September 1 - 15, 1999, and dismissed the complaint.

Bramwell gppeds from the Determination, dleging that the Director's delegate erroneoudy
consdered his complaint as claming compensation for length of service rather than for wages and
vacation pay owing for 15 days to one month’s service during September, 1999 under a contract for a
specified term of employment. Bramwdl dso gppeded from the Determination on the ground that the
Director's delegate failed to consider his complaint that Westech had falsdy represented the nature of
his employment as being permanent, when, in fact, it was only for vacation coverage for other
appraisers at Westech.

ISSUES

The issues to be decided are whether the Director's delegate erred in his determination that Bramwell
was owed no additional wages and vacation pay by Westech, and whether the Director’s delegate
ered by failing to order compensation for Bramwell for false representations made by Westech as to
the nature and permanency of Bramwell’s employment.

THE FACTSAND ANALYSIS

Wegtech is a “boutique’ red property appraisd service firm specidizing in resdentid property
gppraisas. Until September 1999 Westech employed four gppraisers, one of whom was qudified as a
Certified Residential Appraiser (“CRA”). For certain gppraisal reports, a CRA is required to be a
sgnatory to the report in order to satisfy the customer lending agency as to the report’s accuracy.
Obtaining CRA designation requires a substantial period of supervised practice, cdled aticling; the
CRA articling period may be performed in a one-year time span or longer. In British Columbia at least
two entities exist which issue recognized qudifications for gppraisers. They are the Appraisal Ingtitute of
Canada (the “AlIC”), which issues CRA dedgnations, and the Redl Edtate Indtitute of British Columbia
(the “RIBC’). Apparently some lending indiitutions are more favourably disposed to accept the

-2-



BC EST #D418/00

gopraisas of CRA’s than those of RIBC-qudified appraisers, making CRA-designated appraisers
desirable employees.

On or about July 14, 1999 Westech's principa, John Doherty (“Doherty”) interviewed Bramwell for
employment with Westech as an gppraiser. Bramwell was desirable to Westech as an employee with
imminent gpprova as a CRA because Westech’'s CRA-qudified employee was departing.  Bramwell
and Doherty agreed in their testimony that Bramwell began work on July 19, 1999. Bramwell received
confirmation of his CRA designation shortly after he interviewed with Westech.  1n duly, 1999 Bramwell
had been articling for three years to obtain his CRA designation. He tedtified that he found the job
opportunity a Westech through the Provincid chapter of the AIC, which told him that there was a rush
need for a CRA & a firm whose CRA was departing. Bramwell asserted in his evidence that he was
mided by Doherty into bdieving that he was being offered permanent employment because only
vacation coverage was actualy sought.

Bramwe| gave evidence to the effect that it is well known in the industry that July and August, dong
with December, are the dowest business months of the year for resdentia property appraisers. Hedso
gave evidence on cross-examination that the resdentiad property gppraisal business was “dying” and
had declined by 50 - 70 percent since early 1998. He testified that for these reasons, among others, he
negotiated with Doherty for a contract of employment to ensure himsdf an adequate minimum monthly
sdary. Bramwdl contends that the agreement as to his compensation, recorded in a letter to him from
Doherty dated July 30, 1999, amounts to a contract for a minimum 60-day term of employment. The
text of the letter reads:

Reference is made to our recent interview with you and to our discussions regarding sdary and/or
commissons pertaining to gppraisal assgnments completed by you for our firm.

Asindicated, we are prepared to compensate you for each file you complete at the level
of 50% of the fee earned on each file. Should the occasion arise that you are asked to
co-9gn areport, in the role of supervisor, we will pay to you 10% of the fee earned for
the report. Also as indicated to you, and adlowing for the downess of the season, we
are prepared to commit to a minimum remuneration of $2500 per cadendar month
should the number of files completed, and thus the fees earned by you, be less than this
amount.

Jeremy, as discussed, we would like to review this arrangement sometime over the next
60-90 days to ensure that this remuneration is fair and that things are working out for
both you and our firm.

The letter was Sgned only by Doherty on behdf of Westech, despite Bramwdl’ s representations in his
apped submissions that he aso had signed the letter. On cross-examination, Bramwell agreed that the
letter contained no requirement that he sign to indicate his agreement to the letter’s terms. Bramwall
adso admitted on cross-examingtion that the letter's comment on “the downess of the season” likely
meant there was not alot of resdentid gppraisal busness at the time.

Following Bramwell’s first week, which was spent training in the firm's practices with one of the other
appraisers, each of the three other Westech appraisers took vacations of about a month’s duration on a
rotating basis. This meant that during the remaining days of July, 1999 and dl of August, 1999, only
Bramwell and two other appraisers were a work at Westech a the same time.  Doherty is not an
gopraiser himsdif.
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Bramwd| tedtified that he regularly received only two daly assgnments while the other gopraisers
recaived three or four. He said that three or four jobs were a day’s work. Consequently, Bramwell
sad he was done with his work early in the afternoons, and since he didiked being idle while others
were working, he usudly went home at around 2:30 or 3:00 p.m. He further tetified that adthough
sometimes dl avallable assgnments were not finished in a day, he was not given the additiond work.
Bramwell did not say that he ever asked to be given those additional assgnments. For the late Jduly,
1999 to late August, 1999 period, the former CRA employed by Westech continued to sign reports for
Westech on a contractua employment basis, even though he was an employee of another appraisa firm.
Bramwell tetified that he did ask for that work.

Bramwell gave evidence that he was paid $1,250 every two weeks because he was never given the
workload to dlow him more earning than that in commissons. He aso felt he was not being given work
in “premium” travel areas such as Whidler, but instead was assgned less desirable work in locations
such as Chilliwack.

Bramwdll stated that on or about August 20, 1999 he was cdled in to spesk with Doherty. Bramwell
sad that Doherty gave him and the other Westech employees their end of August paycheques that day
because Doherty would be away on vacation after August 20, 1999 until about September 8, 1999.
Doherty done could then Sgn payroll cheques. Bramwdll testified that Doherty aso told him to go
home, that he would be caled for work if he was required, and that they would talk on Doherty’ s return
from vacation. Bramwell denied he was told by Doherty on August 20, 1999 that his employment was
terminated.

On September 7 or 8, 1999 (both dates being cited by Bramwell in his testimony), Bramwell said he
went in to spesk with Doherty about work and about a particular type of report which Bramwell
objected to completing. Bramwell stated that his objections were based on what he beieved to be
legitimate ethicad concerns, Doherty, in his testimony, denied those concerns were legitimate. Bramwell
gave evidence that during his September 7 or 8 discussion with Doherty, Doherty became heated, and
ended by tdling Bramwel to go home because there was no work. Bramwell said aso that Doherty
told him that if Bramwel was unwilling to complete the particular forms, he was of limited vaue to
Westech. Bramwell tedtified that after that conversation he felt concerned about his job and made
inquiries for other podtions. He tedtified in his direct evidence that he obtained a job offer which was
later rescinded; on cross-examination, he admitted that what he had obtained was a job possibility, but
that he had believed it was afirm job offer.

On September 15, 1999 Bramwadl| testified he again went to see Doherty, as he had not been called for
work. Bramwel demanded to be paid for the first haf of September, and Doherty refused, as
Bramwell had done no work. Bramwell said he then decided to make a complaint to the Employment
Standards Branch instead of arguing. He packed up his persond effects from the Westech offices, and
left. He bdieved that his employment had not been terminated until September 15, when he voluntarily
quit. Bramwell dso argued at the hearing that under the terms of the July 30, 1999 letter, he was
actudly aterm employee for a minimum of 60 to 90 days, and therefore entitled to be paid for the entire
month of September rather than merely for the first 15 days of September. Bramwel argued further
that the Director's ddegate falled to ask him for proof that his employment was terminated in
September rather than August, 1999, and that had he been asked, he would have offered as evidence
his prompt September, 1999 gpplications for Employment Insurance benefits and emergency BC socidl
assgance bendfits He dso would have cited his immediate efforts to return to a saf-employment
educationa program in which he had been enrolled just before commencing work with Westech.
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Doherty gave evidence to the effect that the July 30, 1999 letter to Bramwel was not a contract but
rather arecitation of the terms of the remuneration discussons he had engaged in with Bramwell prior to
his employment. Doherty testified that it was “sheer fabrication” that the |etter represented a negotiated
contract, and stated that he agreed for compassionate reasons to pay Bramwell a set monthly amount
rather than only alow him commissons because business was so dow at the time. Doherty’ s testimony
adso was that Bramwdl was an unproductive and unsuitable employee whose demeanour was
problemétic.

Doherty disagreed that the July 30, 1999 letter was a contract for a specified term of employment, and
presented a sample contract to counter Bramwell’s contention that the letter had indications of mutud
consent. Doherty also denied that the letter was a negotiated contract for aterm certain of employment
because there was no way he would have bound his company for any length of time to pay someone
unknown to the firm afixed sdary in that poor aresdentid appraisa business climate. He argued, too,
that the letter merdly stated that the Situation would be reviewed a some time “in the next 60-90 days,”
not that there was an agreement to employ Bramwell for at least 60 days. Doherty denied that he had
ever made promises to Bramwel as to his length or permanency of employment.

Doherty tedtified, too, that when he spoke with Bramwell on August 20, 1999, he told Bramwel plainly
that his employment was terminated and there was no further work for him a Westech’'s offices.
Doherty said he dso told Bramwell he should look for other work, and take it if he found any because
his employment was a an end. When Bramwel came in on September 7 or 8, Doherty said the
conversation was not the most pleasant, and that Bramwell asked if there were any changes. Doherty
testified that he told Bramwell the same things as he had said on August 20, and denied that he had told
or suggested to Bramwell on August 20 or on September 7 or 8 to wait at home for any cals for work.
Doherty said he'd paid Bramwd| for the last two weeks of August but because he was trying to give
Bramwell some support during his search for other work.

When Bramwel came in again on September 15, 2000, Doherty stated, he demanded to be paid
$1,250, which Doherty refused to do. Doherty reported that Bramwell threatened to sue him
persondly in a letter sent shortly after the September 15 meeting. Doherty dso stated that from
September 1999 until January, 2000, Westech’'s business was so dow that it did not hire another
appraiser.

There are here two very different versons of the events surrounding both the start of Bramwel's
employment in July, 1999, and its ending, particularly the meeting between Doherty and Bramwell on
August 20, 1999. In deciding which versons are to be preferred, | rely not on the demeanour of the
interested witnesses giving testimony, but on my assessment of which accounts were most likely to have
occurred in dl of the circumstances. | must determine which story was most probable in each of the
then-exiging circumgtances, and “its harmony with the preponderance of the probabilities which a
practical and informed person would readily recognize as reasonable in that place and in those
conditions”: Farynav. Chorny, [1952] 2 D.L.R. 354 (B.C.C.A)).

Here, both Bramwell and Doherty testified that the residentia appraisa business was in a serious dump
in July 1999, and that Westech continued to have its departing CRA co-sign reports even after he'd left
Westech. Though Westech needed someone new with a CRA designation, the business was not
desperate because they could look to their former employee. Bramwel was an unknown quantity to
Westech, and a brand-new CRA. 1 find that it would not have been probable or reasonable for
Westech to commiit to long-term employment of Bramwaell in dl of those circumstances. Accordingly, |
prefer Doherty’s statements that he made no promises or representations to Bramwell concerning the
length or permanency of his employment with Westech. | further find that while the Westech letter of
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July 30, 1999 addresses the sdary arrangements for Bramwell employment and indirectly refers to a
probationary period, it does not congitute a contract of employment for a term certain, but rather
indicates a review period of up to 60 to 90 days for the decison as to whether to continue the
relationship.

As to the end of Bramwdl’s employment, | find that Doherty’s verson of events again seems more
probable and reasonable in al of the then-existing circumstances. The residentia appraisa

business was dow. Bramwell was not working full days even when one or another of the Westech
gppraisers was on vacation, and there were problems with his performance and suitability. In those
circumstances, it is not reasonable to believe that the company would have decided to pay someone to
day a home until the owner returned from vacation. Doherty gave his testimony in a sraight-forward,
reasonable manner. The decison to terminate Bramwell appears to have been handled in that same
fashion on August 20, 1999. | find that Bramwell’s employment with Westech ended on August 31,
1999, and that al wages and vacation pay owed to him were paid.

ORDER

Pursuant to section 115 of the Act, | order that the Determination is confirmed and Bramwell’s gpped is
dismissed.

Michelle Alman

Michelle Alman

Adjudicator

Employment Standards Tribunal




