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DECISIONDECISION   
  
 
 
APPEARANCES 
 
Robin C. Macfarlene   for Leon Hotel Ltd. 
 
 
OVERVIEWOVERVIEW  
 
This is an appeal by the Company pursuant to Section 112 of the Employment Standards 
Act (the ”Act”) of a Determination dated May 28, 1997.  In the Determination the Delegate 
of the Director concluded that the Company hired the Complainant, Mr. Robert Evans, but 
failed to call him into work.  Pursuant to Section 8 of the Act, the Delegate awarded Robert 
Evans $5858.05.   
 
The Company argued that Robert Evans was never hired.  As he was never hired, the 
Determination erred in awarding Robert Evans the lost wages. 
 
Although notified of the appeal, Robert Evans did not attend at the hearing.  None of the 
Company’s evidence or arguments were challenged.  
 
 
ISSUE TO BE DECIDEDISSUE TO BE DECIDED   
 
Was Robert Evans hired by the Company at the end of August 1996? 
 
 
FACTSFACTS  
 
The case is very straight forward.  Robert Evans worked for the Company prior to June 
1996.  The Company terminated Robert Evans for allegedly assaulting a customer. 
 
In late August 1996, the Company hired Robert Evans’ brother, Bruce Evans, as the 
manager of Quincy’s Pub & Bistro.  Prior to commencing work with the Company, Bruce 
Evans discussed hiring his brother with the President of the Company, Garry Todoruk.  
Todoruk told Bruce Evans that he could not hire his brother.  Two reasons were given: 
Robert Evans had been fired a few months earlier and a position was not available. 
 
Bruce Evans started work with the Company on September 1, 1996.  On August 29, 1996, 
however, Bruce Evans wrote a letter that read, in part:  
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To Whom It May Concern 
 
 This letter is to confirm that Robert Evans .... has been successful in 

securing employment as of August 30, 1996, at Quincey’s [sic] Pub & 
Bistro.  He will be receiving his first pay cheque on September 22, 1996.  

 
Notably, Bruce Evans wrote the letter before commencing work with the Company.  The 
letter was not on the Company’s letterhead nor did Bruce Evans set out his own 
employment title with the Company. 
 
Bruce Evans later explained to Ronald Dormoriz, the bar manager, and to Max Hime, a 
part time employee at the Pub, the reason he gave his brother the August 29 letter.  He 
wrote the letter in order for his brother to get one more week of welfare assistance.  Bruce 
Evans wrote a letter in January 1997, confirming this point: 
 
 To Whom It May Concern 
 
 The letter in question [August 29, 1996] was written in the event I got the 

job at Quincy’s Pub.  It was written so Robert could get one last support 
cheque from welfare.  Once I got the job I realized the pub could not afford 
another person on the payroll. 

 
Robert Evans never commenced work with the Company.  He filed his complaint with the 
Employment Standards Branch in September 1996. 
 
 
ANALYSISANALYSIS  
 
Bruce Evans wrote the August 29 letter before he started working with the Company.  He 
wrote the August 29 letter before he discussed hiring his brother with Todoruk and being 
told his brother’s hiring was not possible.  Further, Bruce Evans told co-workers and later 
set out in a letter why he had given the August 29 letter to his brother: it had nothing to do 
with him working at the Pub. 
 
Section 8 of the Act reads: 
 
 8. An employer must not induce, influence or persuade a person to 

become an employee, or to work or to be available for work, by 
misrepresenting 

 
 (a) the availability of a position, 
 (b) the type of work, 
 (c) the wages, or 
 (d) the conditions of employment. 
There is no bases to conclude that the Company took any steps to offer employment to 
Robert Evans.  The Company neither induced nor persuaded Robert Evans to take 
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employment.  There was no representation that work was available.  Bruce Evans tried to 
assist his brother in an unrelated matter.  The appeal succeeds. 
 
 
ORDERORDER   
 
Pursuant to Section 115 of the Act, the Determination of the Delegate dated May 28, 1997 
is cancelled. 
 
 
 
 
   
Richard S.  Longpre Richard S.  Longpre   
AdjudicAdjudic atorator   
Employment Standards TribunalEmployment Standards Tribunal   
 
      


