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DECISION 

 
 
APPEARANCES: 
 
Mark Ford   For Conway Information Systems Inc. 
 
Gisele Richard   For Herself 
 
 
OVERVIEW 
 
This is an appeal by Conway Information Systems Inc. ("Conway") pursuant to Section 112 of the 
Employment Standards Act (the "Act") from a Determination (File No. 020333) dated May 28, 
1997 by the Director of Employment Standards (the "Director"). 
 
The Determination found that Gisele Richard ("Ms Richard") was an employee of Conway who 
was laid off for a period in excess of thirteen weeks and was therefore deemed to be terminated 
pursuant to section 63(5) of the Act. The Determination found Conway liable to Ms Richard for 
one week's compensation in accordance with section 63 of the Act. 
 
Conway has appealed on the basis that Richard was not "laid off" but simply asked to take one 
week of holidays and that Ms Richard terminated her own employment. Conway submits that the 
term "layoff" was only used to enable Ms Richard to apply for Employment Insurance benefits. 
 
 
ISSUE TO BE DECIDED 
 
The issues to be decided in this case are whether Ms Richard was "laid off" or voluntarily 
terminated her own employment and secondly whether the layoff exceeded thirteen weeks in a 20 
week period. 
 
 
FACTS 
 
Ms Richard was employed by Conway in Victoria on April 1, 1996 and worked until 
approximately October 31, 1996. She was considered a very good and valuable employee. Ms 
Richard worked on Thursday, October 31, 1996 and, as previously arranged with Mr Mark Ford, 
the President of Conway, took Friday (Nov.1st) off as a day of holiday to move into a new 
apartment. Ms Richard returned to work on Monday (Nov.4th) and worked a normal day. 
 
In the evening of November 4, 1996 Mr Ford telephoned Ms Richard at home and although both 
versions of this conversation differ somewhat, the gist of the conversation was that Ms Richard 
should not attend work for the rest of the week. Mr Ford testified that he asked her to take the week 
as paid holidays. Ms Richard testified that Mr Ford told her that he wanted her to take the time off 
because there were financial difficulties in the company.  
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At any rate the next morning, Tuesday November 5, 1996, Ms Richard telephoned Mr Ford for 
clarification. Again the evidence differs on where the significant conversation took place. Ms 
Richard says that it was on the telephone call but Mr Ford says that she attended the office. 
Wherever it took place, the essence of this second conversation was that Ms Richard wanted some 
assurances as to her continued employment. She asked Mr Ford whether she would be paid for the 
week off. She says that the answer was "No". Mr Ford says that he would have paid her out of her 
4% holiday pay entitlement. She wanted some assurances about coming back to work after the one 
week and she says that Mr Ford said "Don't bet on it". Mr Ford says that he never intended to 
terminate her employment but always anticipated that she would return to work on the following 
Monday. 
 
Ms Richard became very concerned that her continued employment was in jeopardy and suggested 
to Mr Ford that she should be "laid off" which would enable her to collect unemployment 
insurance benefits in the meantime. Mr Ford agreed that this should be done and issued a Record 
of Employment (ROE) showing that Ms Richard was laid off. 
 
Mr Ford alleged in his appeal that this reference to "layoff" in the ROE was simply for Ms 
Richard's benefit but that in fact she was not laid off. At the Hearing Mr Ford testified in answer to 
my questions that he had in fact agreed to the layoff and that the ROE was not a deception on the 
Unemployment Insurance Commission. 
 
Conway never recalled Ms Richard to work and the position still has not been filled. 
 
Ms Richard remained on layoff and was available for work in Victoria until January 15, 1997 
when she took other employment in Vancouver. 
 
 
ANALYSIS 
 
Mr Ford's documentation presented in support of the appeal and his testimony make it very clear 
that his recollection of the details of the events is not very reliable. Ms Richard's evidence was 
clear, careful and in my opinion more reliable. Mr Ford wanted Ms Richard to take a week off 
work but he was reluctant to admit that this was intended to be without pay. However it is unlikely 
that this matter would ever have arisen if Ms Richard had been offered a week off with pay. 
 
In my opinion the preponderance of the evidence points to the conclusion that Mr Ford wanted to 
reduce costs and when Ms Richard suggested a layoff he agreed to this option. I am satisfied that 
Ms Richard was laid off as of October 31, 1996. She was never recalled to work. Section 63 (5) 
of the Act provides: 
 

63 (5) For the purpose of determining the termination date, the 
employment of an employee who is laid off for more than a 
temporary layoff is deemed to have been terminated at the 
beginning of the layoff. 
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Temporary layoff is defined in the Act as follows: 
 

"temporary layoff" means 
 

(a) in the case of an employee who has a right of recall, a 
layoff that exceeds the specified period within which the 
employee is entitled to be recalled to employment, and 

 
(b) in any other case, a layoff of up to 13 weeks in any period 

of 20 consecutive weeks; 
 
In this case Ms Richard was laid off from November 1, 1996 and was never recalled to work by 
Conway. The layoff was in excess of 13 weeks over a 20 week period and not a temporary layoff. 
Her employment is therefore deemed to have been terminated at the beginning of the layoff. 
 
The issue arises about the effect of Ms Richard having accepted other employment on January 15, 
1997 approximately 10 weeks into the layoff period. Did she at that point terminate her own 
employment with Conway ? There was no evidence before me as to the nature of Ms Richard's 
new employment, in particular whether it was temporary or permanent. It is not known whether she 
would have returned to Conway if given the opportunity. The fact is that she was never given that 
opportunity. I find that her new employment does not relieve the employer of the obligation to 
show that the layoff was only temporary. If the layoff was not temporary then Ms Richard's 
employment was deemed to be terminated at the beginning of the layoff and therefore she is 
entitled to compensation for length of service pursuant to section 63. 
 
 
ORDER 
 
I order, under Section 115 of the Act, that the Determination is confirmed. 
 
 

 
John Orr 
Adjudicator  
Employment StandardsTribunal 
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