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DECISIONDECISION   
  
 
WRITTEN SUBMISSION 
 
Mr. Kashimiro Toora   on behalf of the Employers 
 
Mr. Gerry Omstead   on behalf of the Director 
 
 
OVERVIEWOVERVIEW  
 
The Employer filed an application for review of a Determination, date June 30, 1999 
(File No. 027296).  The Determination found that the Employer owed its former 
employee, Ms. Kathryn McAllister, $1,790.40 for unauthorized deductions, overtime 
hours worked, vacation pay, statutory holiday pay and interest.   
 
A preliminary issue arises.  The Determination was issued on June 30, 1999.  The 
Employer filed its application for appeal on August 23, 1999.  Section 112 of the 
Employment Standards Act requires that an appeal of a determination be filed within 15 
days of the determination being served.   The appeal was filed outside the 15 day period.  
Section 109 of the Act allows the Tribunal to extend the fifteen day time period.   
 
 
II SSUE TO BE DECIDEDSSUE TO BE DECIDED   
 
Should the Tribunal extend the time period in this case and consider the merits of the 
Employer’s case. 
 
 
FACTSFACTS  
 
When McAllister filed her complaint with Employment Standards, the delegate contacted 
the Employer and requested certain records.  The Employer forwarded to the delegate 
McAllister’s time sheets between June 30, 1997 and November 24, 1998.  The delegate 
reviewed these records with McAllister and reached his Determination. 
 
In its appeal submission, dated August 23, 1999, the Employer acknowledged that 
McAllister was owed certain wages for overtime hours worked, “but not to the extreme 
of $1,790.40”.  The Employer said that when it received the Determination, it requested 
the delegate to return the time sheets: “We wanted a chance to review the calculations 
before we proceeded.”  The delegate was on vacation.  The Employer says that it also left 
telephone messages with another Industrial Relations Officer, Mr. Terry Hughes, on July 
26.  The Employer understood Hughes was taking care of its file in the delegate’s 
absence.  Its calls to Hughes were not returned.  The Employer’s submission went on to 
address the merits of their appeal.  
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On September 1, 1999, the delegate issued a written response to the Employer’s request 
for an extension of time limits.  The delegate agreed that he held the original time cards 
after the Determination was issued.  He said that he talked to the Employer on July 9 and 
16, 1999.  His reply submission does not address whether he was asked by the Employer 
to return the time cards to them for their review.  His reply submission goes on to explain 
the basis on which he made his Determination.  
 
On September 6, 1999, the Employer filed a reply submission.  It reads in part: 
 

Gerry Olmstead [the delegate] came to Admirals Subs to pick-up the payroll 
records.  Since this was our first time going through this, I gave Gerry the 
original paperwork.  I made sure he knew he had our original paperwork and we 
would need them back.  After a couple of weeks we received the determination, 
we were shocked when we saw the figure he had come up with.  I phoned Gerry 
and briefly discussed the determination, I also asked for the payroll records to be 
sent back. 
 
After some time had passed I made another attempt to get the payroll records.  I 
called Gerry but I got his voice mail which stated he would be on holidays for 
about 3 weeks.  I then called the main office and spoke with a women named 
Anne.  I explained our situation and she told me Terry Hughes was taking care of 
Gerry’s files while he was away.  I left a message for Terry on his voice mail but 
did not receive a call back.  He too was on holidays for a week or two. 
 
I had taken note of when Gerry was due back and called then.  When I spoke 
with him, I asked for the paperwork he thought it had gone out in the mail 
already.  Gerry put me on hold to check and surely enough it was still there.  He 
mailed them out and I received them a couple of days later (Aug 19 ’99).  I soon 
found some faults which could decrease the amount on the determination. 

 
On September 11, McAllister filed her reply submission with the Tribunal.  She began 
with a review the evidence.  She argued the evidence clearly supports the delegate’s 
Determination.  She also argued that the Employer’s written submissions “have made two 
different statements in which the dates do not agree; not to mention, why are part of my 
time cards blacked out?”  McAllister went on to argue that the Employer’s reliance on 
unpaid meal breaks did not apply in this case.  Employees were provided with 15 minute 
breaks and not 30 meal breaks. 
 
McAllister says that she contacted Hughes on July 26 and during the second week of 
August.  Hughes told her that he had not heard from the Employer.  McAllister strongly 
questioned the “ethics” of the Employer in making the appeal. 
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ANALYSISANALYSIS  
 
Section 112 of the Act requires that an appeal be filed within a certain time following the 
issuance of the determination: 
 

Right to appeal director's determination 

112 (1) Any person served with a determination may appeal the determination to 
the tribunal by delivering to its office a written request that includes the reasons 
for the appeal.  
(2) The request must be delivered within 
(a) 15 days after the date of service, if the person was served by registered mail, 
and 

 
Section 109(1)(b) of the Act gives the Tribunal the ability to extend these time limits. 
 

Other powers of tribunal 

109 (1) In addition to its powers under section 108 and Part 13, the tribunal may 
do one or more of the following: 
….. 
 (b) extend the time period for requesting an appeal even though the period has 
expired 

 
In Swift River Ranch Ltd., BC EST #D314/98, the Tribunal set out the basis its discretion 
to extend a time limit would be applied. 
 

In previous Tribunal decisions, several material considerations have been 
identified when a request for an extension of the appeal period including: 

 
i) There is a reasonable and credible explanation for the failure to 
request an appeal within the statutory time period; 
ii) there has been a genuine and on-going bona-fide intention to 
appeal the Determination; 
iii) the respondent party (i.e., the employer or the employee), as well 
as the Director, must have been aware of this intention; 
iv) the respondent party will not be unduly prejudiced by granting of 
an extension; and 
v) there is a strong prima facie case in favour of the appellant.   (p.4) 

 
The Employer provided a reasonable explanation for the delay.  The Employer accepts 
that it owes McAllister compensation.  The question is quantum.  The Employer wanted 
to see the pay roll records before filing its appeal.  That certainly makes sense.  The 
delegate acknowledges that he spoke to the Employer on two occasions after issuing the 
Determination.  In his reply submission of September 1, 1999, he says that one of those 
discussions related to statutory deductions.  The delegate does not suggest that the parties 
did not discuss that the compensation ordered was excessive.  He did not deny that the 
Employer wanted him to return the payroll records; which he failed to do.  It is most 
probable that he was aware that the Employer intended to appeal the Determination. 
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The Employer contacted the delegate while he was on holidays and after he returned from 
holidays.  The delegate thought the records had already been mailed back to the 
Employer.  When he found them still at the Employment standards office he had them 
mailed to the Employer.  The Employer filed its appeal shortly after receiving the 
document the Determination was based upon.  
 
McAllister’s submission states that Hughes was not aware that the Employer had left 
messages asking him to return their call.  That may well be Hughes’ recollection of 
events.  I note that neither the delegate nor Hughes made a submission on this point.  The 
point remains that the Determination was issued on June 30, 1999.  The delegate was 
aware from July 9 that the Employer was waiting for the payroll records to be returned. 
 
Critical to a question of accepting an appeal after the 15 day period is the prejudice the 
respondent will suffer.  I understand the employee’s frustration with the delay.  However, 
a delay of one month does not affect her ability to reply to the Employer’s case. 
 
Finally, the appellant must establish a strong prima facie case.  The delegate’s reply 
submission states: 
 

The employer contends that I did not take into consideration that Ms. McAllister 
had lunch and that a half-hour should have been deducted from the daily time 
records.  Ms. Toora indicated that the company paid straight time rates for all 
hours worked.  I have reviewed the daily time records and the payroll ledger 
indicating the hours paid and have been unable to establish how the company 
arrived at the hours actually paid. 

 
The delegate obtained the records from the Employer.  The Employer says that the next time that 
it had contact with the delegate was after the Determination was issued.  If the delegate did not 
understand how the Employer arrived at the hours actually paid, the obligations of a fair hearing 
required him to contact the Employer and review the records before issuing a binding 
Determination.  By the delegate’s own submission, the prima facie case for review of the 
Determination is met. 
 
ORDERORDER   
 
Pursuant to Section 109 of the Act, the Employer’s application to appeal the 
Determination dated June 30, 1999 is granted.  The parties will be notified of the matter 
in the near future.  
 
 
 
 
   
Richard S.  LongpreRichard S.  Longpre   
AdjudicatorAdjudicator  
Employment Standards TribunalEmployment Standards Tribunal   
 
      


