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DECISION

APPEARANCES:

Randy Bourke On behalf of 504169 B.C. Inc.

Deborah Doiron On her own behalf

Gerry Omstead On behalf of the Director

OVERVIEW

This is an appeal by 504169 B.C. Inc. operating as Restaurant Quality Foods (“ RQF”) pursuant
to section 112 of the Employment Standards Act (the “Act”) from a determination dated
July 12, 2000 (#ER 101075) by the Director of Employment Standards (“the Director”).

Deborah Doiron (“Doiron”) worked for RQF for more than 4 ½ years until she was dismissed in
May 2000.  She was not paid compensation for length service as the employer claimed that she
was dismissed for just cause.  The reason for dismissal was that Ms Doiran revealed that in her
free time she worked as a “phone sex worker”.  The Director found that this did not constitute
just cause for dismissal.

RQF appeals the determination on three grounds.  Firstly, RQF says that because his business
was supplying food services to school districts the Director was wrong in finding that
Ms Doran’s work in the sex trade was not in conflict with her obligations and duties to her
employer.  Secondly, RQF says that the Director was wrong in requiring the employer to provide
proof of “actual prejudice” as opposed to potential prejudice.  Thirdly, RQF says that the Director
wrongly considered that the employer carried insurance.

FACTS
Randy Bourke (“Bourke”) is the president of the numbered company that operates RQF.  He
testified that he had worked with Doiron for over seven years.  They had a good working
relationship and he trusted her. RQF is, basically, a catering service that provides meals to certain
public school districts.  Bourke testified that his contracts with the school districts were
cancelable without cause on thirty days notice.  His whole business depended upon these
contracts that he had had for about 11 years and therefore maintaining a positive professional
relationship with the districts was essential. Ms Doiran worked as the receptionist/bookkeeper
and she was the main contact person with the districts.

Bourke testified about a previous incident that had occurred in 1997 involving an employee.  In
the incident the employee had been arrested for possession of internet pornography at his home.
Bourke felt at that time that he had to inform the school boards and did so.  Although the school
boards took no action, Bourke talked to his employees including Ms Doiran and told them that
their behaviour both at, and after, work had the potential to cause everyone to lose their jobs.  He
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says that he made everyone aware that certain moral standards were important to the survival of
the business.  He says that he told them that their after work activities would not usually be his
business but because of their relationship with the public school system there was a potential for
the company to lose its contracts.

Bourke says that he became aware that Ms Doiran was working in the sex trade through some of
her co-workers.  Apparently she had talked openly about it at work.

Bourke says that he called Ms Doiran into his office and told her that he couldn’t accept her after
work activities because of the potential damage to the business.  He says that she felt there was
nothing wrong with her second job and that she was planning to do it full-time.  He says that he
gave her the options to either quit the sex trade or resign her job.

Ms Doiran emphasized that she was not given the option to quit the phone sex job.  She said that
she was not ashamed of doing it and was looking at doing it full-time.  She felt that it did not
affect her ability to do her job.  She says that Bourke first asked her to resign and she said that
she wouldn’t, as she did not see the conflict.  She says that the only choice she was given was
whether to be fired or laid off.

The Director’s delegate pointed out that the contract between RQF and the school districts had a
built-in mechanism for resolving any concerns that a district might have without canceling the
contract.

ANALYSIS

Bourke submitted that the employer does not have to show actual damage to the business but is
entitled to act to protect the business where there is potential harm.  He claims that the sex trade
work was fundamentally inconsistent with the employment relationship.  He refers to the case of
Pamela Smith v. The Kamloops and District Elizabeth Fry Society [1996] C.C.G.L. (2d) 303
(BCCA) in which a social worker employed by the Society had a sexual relationship with a
client.  The social worker concealed the relationship from the employer for eight months.  The
trial judge found that the employee had breached a fundamental condition of her employment by
disobeying the code of ethics of her profession.  The decision was upheld by the Court of Appeal.

The Smith case is distinguishable in that the social worker was covered by a very specific code of
ethics which the trial judge found was a fundamental condition of employment.  However, it does
stand for the principle that an employee’s conduct outside the workplace which is likely to be
prejudicial to the business of the employer can constitute grounds for dismissal.  It has to be
noted however that the court was not dealing with a single problem but a series of errors of
judgment including the concealment of the situation from the employer.  The Court of Appeal
noted that the Society was not dealing with a single instance of an error in judgment and stated
that, “I accept that such an isolated act, so long as it did not amount to a fundamental breach of
the employment contract, would not justify summary dismissal”.

In this case, the Director’s delegate found that the employer had not provided any evidence that
showed or indicated that Ms Doiron’s second job would cause be contracts with the school
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districts to be cancelled.  The Director’s delegate also referred to the insurance policy which I
find to be an irrelevant consideration.

It is not clear from the delegate’s analysis whether he considered the issue of actual harm and
potential harm to the employer’s business.  However, even in a case of likely prejudice the onus
is on the employer to establish that such likely prejudice exists.

In this case the reaction of the school districts is entirely speculative.  While I might suspect that
some school district personnel might “raise an eyebrow” if they became aware of Ms Doiran’s
other profession I have no evidentiary foundation to be satisfied that this would be a concern.  It
was clear that Ms Doiran had no direct contact with children and even if she did there is no
indication that children would be at risk in their dealings with her.  It seems to me that it would
be inappropriate for me to speculate about how the school district may or may not react to the
news.

There was no evidence given during the investigation to the delegate nor was any evidence led at
the hearing to establish even a potential prejudice to the employer.  While Bourke may feel that
this is self evident, in my view it is not something that I can assume.  In the absence of some
evidence of potential harm I cannot conclude that Ms Doiron’s activities amounted to a
fundamental breach of the employment contract or were fundamentally in conflict with her
employment.  In such case the ultimatum given to Ms Doiron amounted to dismissal or
constructive dismissal.

I am not satisfied that the employer has met the onus of persuading me that the determination
was wrong.

ORDER:
Pursuant to section 115 of the Act I order that the determination is confirmed.

John M. Orr
John M. Orr
Adjudicator
Employment Standards Tribunal

JMO/bls
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